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PART I – OVERVIEW & STATEMENT OF FACTS 
Overview 
Clear Issues of Public Importance 
1. This test case is about: 

• climate change in the resource extraction context; 

• the reception, or rejection, of International Climate Commitments; 

• how global climate change should be considered from an administrative decision-

makers’ perspective; and 

• whether there should be deference to administrative decision-makers’ judgment to 

pointedly ignore climate change considerations. 

2. Leave is sought because the decision of the Senior Inspector of Mines (the “Chief 

Inspector”) raises significant issues of public importance affecting the future of Canada’s 

response to global climate change. The issues herein are matters of urgent importance because, 

as acknowledged by this Honourable Court in References re Greenhouse Gas Pollution Pricing 

Act, “[c]limate change is real. It is caused by greenhouse gas emissions resulting from human 

activities, and it poses a grave threat to humanity’s future.”1 

3. Simply put, the decisions below present a significant barrier to addressing what this 

Honourable Court has accurately described as the “threat of climate change”.2 First, the Chief 

Inspector of mines decided climate change was “not relevant” to issuing a mining permit (here, 

not a mine per se, but a large open-pit quarry).3 Second, the Chief Inspector imposed a 

requirement that the community-based non-profit herein demonstrate greenhouse gas (“GHG”) 

emissions produced by the mining activity have an impact on global climate change – that 

“relevant and well-founded science-based information” was needed.4 

 
1 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLII) at para. 2. 
[Emphasis added]. 
2 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLII) at para. 2. 
[Emphasis added]. 
3 Highlands District Community Association v. British Columbia (Attorney General), 2021 
BCCA 232 (CanLII) at para. 40. [Court of Appeal Decision]. [Tab 1E] 
4 Court of Appeal Decision at para. 58. [Tab 1E] 
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4. Neither of the two reviewing courts below intervened.5 Neither court questioned or 

considered the implications and magnitude of a decision finding climate change was simply “not 

relevant” to a resource extraction permit or imposing a requirement that, for climate change to 

become “relevant”, Canadian litigants need to prove, again and again, what this Honourable 

Court has already expressly recognized.6 While the Court of Appeal accepted the Chief 

Inspector could have sought a carbon emissions report from the open-pit quarry company, the 

Court ultimately concluded there was no need, and his failure to do so was still reasonable (or, 

“not unreasonable”).7 

5. Because this particular stone got dropped, there is a clear potential for a negative ripple 

effect to be felt straight across Canada. Every province and territory similarly empowers 

decision-makers like the Chief Inspector herein to exercise discretion in issuing mining, quarry, 

and oil and gas exploration permits.8 Should every one of these decision-makers be permitted to 

ignore the impact of GHGs or decline to exercise their administrative law powers to quantify and 

offset carbon emissions? By granting Leave, this Honourable Court can address the significant 

negative effects of the decisions below and avert the further abdication of the Canadian legal 

system’s moral responsibility to address climate change. 

Statement of Facts 
Brief Factual Chronology 
6. The District of Highlands has a 66 acre green space,9 on which are four sensitive 

ecosystems10: two woodlands, one wetland, and one old-growth forest.11 A mining/quarry 

company bought that 66 acres of green space, wanting to set up an open-pit quarry “within 200 

 
5 Highlands District Community Association v British Columbia (Attorney General), 2020 BCSC 
2135 (CanLII) at para. 5. [Judicial Review Decision]. [Tab 1C] 
6 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLII) at para. 2. 
7 Court of Appeal Decision at para. 59. [Tab 1E] 
8 See “Map of Canada” prepared by Mr. Nico Rullmann, 2L, University of Victoria. [Appendix 
A]. 
9 Court of Appeal Decision at para. 3. [Tab 1E] 
10 Described by the Ministry of Environment as “rare and fragile terrestrial 
ecosystems…designated to encourage land use decisions which preserve their integrity”: B.C. 
Data Catalogue; see also R. Pope #1, ex, 37, at p. 1215. [Tab 3A] 
11 Affidavit #1 of R. Pope #1, ex. 37, p. 1197. [Tab 3A] 
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metres of the City of Langford”, in B.C.12 And, also a “Mining Area” of 26.3 hectares 

(approximately 65 acres). 

7. In January 2015, the property was bought with “the intent to mine it as a quarry and then 

develop commercial and/or industrial properties for resale”.13 But being green space, the 

property is not zoned for industrial or commercial use.14 

8. In June 2015, the mining/quarry company applied for rezoning. The municipality denied 

the application.15 The property is, after all, zoned and specifically designated, “Green Belt2”.16 

The proposed mining activity: an open-pit rock quarry project to last 18.5 years at a maximum 

annual production of 150,000 tonnes per year.17 The extraction and any transportation of the 

extracted quarry materiel will produce GHGs. 

9. After the quarry company “realized that rezoning was not required as the province has 

exclusive jurisdiction to authorize the operation of a mine”,18 the company applied for a quarry 

permit to the B.C. Ministry of Energy, Mines and Petroleum Resources.19 The Court of Appeal 

below observed “[t]here was significant opposition to the rock quarry”.20 A public comment 

period began in June of that year, generating “considerable public interest and comment, 

including comment by the [Applicant]”.21 

10. The Applicant Highlands District Community Association is a not-for-profit society 

incorporated in 1965. Its purpose is “to foster a sense of community among and advance the 

interests of the residents of the [District of Highlands]”.22 

 
12 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 2. [Tab 1A] 
13 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 1386 (CanLII) at para. 20. [Tab 1B] 
14 Judicial Review Decision at para. 10. [Tab 1C] 
15 Judicial Review Decision at para. 11. [Tab 1C] 
16 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 3. [Tab 1A] 
17 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 5. [Tab 1A] 
18 Judicial Review Decision at para. 112. [Tab 1C] 
19 Mines Act, R.S.B.C. 1996, c. 293. 
20 Court of Appeal Decision at para. 7. [Tab 1E] 
21 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 1386 (CanLII) at para. 23. [Tab 1B] 
22 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 1386 (CanLII) at para. 13. [Tab 1B] 
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11. The municipality itself requested an extension of the comment period and passed a 

formal resolution in opposition to the company’s application.23 A community petition, 

representing “hundreds of individuals” cautioned the plans would turn “a significant portion of 

the South Highlands…into a deep barren crater”, and that the proposed quarry was “too close” to 

“valuable and vulnerable water”, “people/residents”, “parks”, and “other valued greenspace”.24 

12. Nevertheless, the Chief Inspector authorized the operation of the quarry; issued a Permit 

and reasons.25 The mining/quarry company has since started cutting down trees, and got served 

with a “cease work order” by a Bylaw Compliance Officer.26 The B.C.S.C. then granted the 

company an interim stay of the order, allowing mining activities to proceed.27 

Judicial History 

Decision of Senior Inspector of Mines 

13. Section 5.3 of the Chief Inspector’s reasons acknowledges the “many letters and 

comments” he received from the public. However, while the Chief Inspector considered these to 

be “informative”, not all of the information “was relevant in making [his] decision”.28 

14. The decision itself considers a list of what the Chief Inspector found to be “the most 

important concerns”29 – noise,30 vibrations resulting from blasting,31 dust concerns,32 traffic,33 

and even the visual effect of the quarry.34 But climate change not a concern. 

15. In section 7.13 of the reasons, the Chief Inspector says the impact of carbon emissions 

related to the proposed quarry and their impact on global climate change is simply not relevant: 

I have summarized in this document what I consider to be the most important concerns, 
issues and potential impacts related to the proposed quarry. Another issue raised was the 
impact of carbon emissions related to the quarry at this location and the impacts on global 

 
23 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 7. [Tab 1A] 
24 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 9. [Tab 1A] 
25 Judicial Review Decision at para. 17. [Tab 1C] 
26 O.K. Industries Ltd. v District of Highlands, 2021 BCSC 81 (CanLII) at para. 7. 
27 Ibid, at paras. 255-256. 
28 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 9. [Tab 1A] 
29 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 31. [Tab 1A] 
30 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 22. [Tab 1A] 
31 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 23. [Tab 1A] 
32 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 25. [Tab 1A] 
33 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 26. [Tab 1A] 
34 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 30. [Tab 1A] 
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climate change. While this is an important issue and Canada has passed a non-binding 
motion to declare a national climate emergency in Canada, climate change is not relevant 
under the Mines Act.35 

16. Further, the Chief Inspector found that he could not “reasonably refuse to issue a Mines 

Act permit for the Application based solely on public opposition, without science-based technical 

evidence that indicates my considerations have left out critical, credible and reliable information 

and [sic] undisputable facts”.36 

Judicial Review Application 

17. The Applicant sought an order quashing the permit issued by the Respondent on the 

grounds that the decision unreasonably tied the hands of the Respondent to consider the impact 

the proposed quarry would have on global climate change.37 

18. Contrary to the Chief Inspector’s reasons, the B.C.S.C. observed that the Mines Act 

actually does refer to managing the environmental impacts of mining.38 However, for the 

B.C.S.C., fulsome environmental assessments only apply to rock quarries with a production 

capacity equal to or exceeding 250,000 tonnes per year of quarried product.39 The proposed rock 

quarry was 100,000 tonnes short of that threshold. 

19. A regular size dump truck carries approximately 6.5 tonnes (one of the co-counsel herein 

is a qualified tractor-trailer driver). At 150,000 tonnes per year, 23,076 trucks are needed to 

remove the materiel. 23,076 truck loads; 365 days a year, less weekends and statutory holidays = 

253 work days; 253 work days divided into 23,076 truck loads = 91 dump trucks per day going 

in and coming out, so 182 truck trips per day; 200 metres from the City of Langford. 

20. Whereas an assessment under B.C.’s Environmental Assessment Act would take GHG 

emissions into account, the B.C.S.C. found that these factors were not applicable here.40 By way 

of contrast, the Court of Appeal later explained that the Chief Inspector “could have sought a 

 
35 Court of Appeal Decision at para. 38. [Emphasis added]. [Tab 1E] 
36 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 32. [Tab 1A] 
37 Judicial Review Decision at para. 3. [Tab 1C] 
38 Judicial Review Decision at para. 94. [Tab 1C] 
39 Judicial Review Decision at para. 97. [Tab 1C] 
40 Judicial Review Decision at para. 98. [Tab 1C] 
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report on carbon emissions…, but his failure to do so in the context here does not render his 

decision unreasonable.”41 

21. The B.C.S.C. says s. 11 of the Environmental Assessment Act provides a means for the 

Minister of Environment to require an environmental assessment where he or she concludes it is 

in the public interest to do so. But, in the absence of the Minister so determining, the B.C.S.C. 

was satisfied there was “no statutory mandate to consider climate change factors”.42 The 

question raised: if action can be taken, should it be? Should Canadian courts endorse a view 

which says, just because there is no express mandatory action required on climate change, that 

nothing should be done? A motorist can take action to avoid hitting a pedestrian; does that 

thereby mean it is optional to do so? The motorist gets to pick who to run over and who not? 

22. With respect to Canada’s international commitment to reduce carbon emissions, the 

B.C.S.C. flatly rejected the notion that these require any action on the part of a Chief Inspector: 

Canada’s international commitments with respect to climate change do not go as far as to 
mandate consideration of climate change impacts for every industrial project, regardless 
of project scope. In my view, it remains open to the legislature to require climate change 
to be considered for some projects and not for others, depending on the extent of the 
potential for climate change impacts arising from a project.43 

23. Although the B.C.S.C. agreed the Chief Inspector “had a broad discretion to consider the 

impact of climate change”, the Court determined that such consideration was not “of central 

significance for a rock quarry of the size proposed….”44 And, surprisingly, that the failure to 

consider climate change was not “a sufficiently serious shortcoming” to warrant intervention by 

the Court.45 

Court of Appeal 

24. The Court of Appeal observed the Chief Inspector failed to provide extensive reasons in 

respect of his conclusion that climate change is not relevant under the Mines Act.46 In fact, the 

Court of Appeal was left in doubt as to whether the Senior Mining Inspector’s conclusion was 

 
41 Court of Appeal Decision at para. 59. [Emphasis added]. [Tab 1E] 
42 Judicial Review Decision at para. 99. [Emphasis added]. [Tab 1C] 
43 Judicial Review Decision at para. 103. [Tab 1C] 
44 Judicial Review Decision at para. 112. [Tab 1C] 
45 Judicial Review Decision at para. 114. [Tab 1C] 
46 Court of Appeal Decision at para. 35. [Tab 1E] 
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intended to refer to “carbon emissions related to the quarry” or to “the impacts on global climate 

change”, or to both.47 Despite these shortcoming in the Chief Inspector’s reasons, the Court of 

Appeal was prepared to give him the benefit of the doubt: 

Although I consider the bald statement, “climate change is not relevant under the Mines 
Act” to be overly broad, I do not consider the Mines Inspector’s approach to his authority 
to address climate change to be unreasonable.48 

25. Further, the Court of Appeal determined that the B.C.S.C. made no error in concluding 

the failure to consider climate change was not an improper fettering of the Chief Inspector’s 

discretion and was not unreasonable.49 The Court of Appeal reiterated the B.C.S.C.’s observation 

that no evidence had been put before the Chief Inspector with respect to the “climate change 

impacts of the proposed project” and rejected the submission that the Inspector should have 

quantified the estimated tonnes of carbon emissions over the life of the project. For the Court of 

Appeal, doing so would be to require the Chief Inspector to conduct his own investigation.50 

Ultimately, the Court of Appeal found that it had no basis to intervene in what the Court itself 

called a “problem of global magnitude”.51 

PART II – STATEMENT OF ISSUES 
26. This Leave raises the following issues of national and public importance: 

Issue 1: Climate Change – a Resource-extraction Factor? 

In the context of Canada being a resource-rich and geologically-diverse country, to what 
extent is climate change relevant in resource extraction decisions? Can it be ignored? 
Should it be considered and, if so, how? Can Provincial legislation that excludes climate 
change by way of non-reference, be “read down” in such a way as to exclude same as an 
environmental resource extraction factor to be considered? Not just provincially, but in 
Canada’s three northern Territories, and federally. And, with Aboriginal Law and 
Municipal Law considered in addition, because there are resource extraction issues there 
as well, across Canada. And herein, how can a decisive and significant resource 
extraction project get this far with climate change being specifically ignored? 

 
47 Court of Appeal Decision at para. 39. [Tab 1E] 
48 Court of Appeal Decision at para. 40. [Tab 1E] 
49 Court of Appeal Decision at para. 57. [Tab 1E] 
50 Court of Appeal Decision at para. 59. [Tab 1E] 
51 Court of Appeal Decision at para. 61. [Tab 1E] 
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Issue 2: Domestic Reception of Canada’s International Climate Commitments 

To what extent should Canada’s international commitments to reduce carbon emissions 
in the United Nations Framework Convention on Climate Change and the Paris 
Agreement inform the interpretation of Provincial statutes, including the Mines Act? What 
further “science-based technical evidence” is required to warrant consideration of 
Canada’s international commitments in the application of domestic legislation? 

Issue 3: Administrative Consideration of Global Climate Change in Canada 

In light of this Honourable Court’s acknowledgement in R. v. Hape, 2007 SCC 26 that 
legislation is presumed to operate in conformity with Canada’s international obligations, 
should administrative decision-makers consider global climate change when making 
decisions under the Mines Act (or any other statutory regime which demonstrably affects 
Canada’s environment)? 

Issue 4: Deference to Administrative Decision-Makers’ Consideration of Global 
Climate Change 

Can an administrative decision-maker determine that global climate change is irrelevant 
to the interpretation of a Provincial statute, including the Mines Act? Is such a 
determination reasonable in light of Canada’s declaration of a national climate 
emergency? And how much deference should Canadian courts give to administrative 
decision-makers in their assessment of global climate change as a factor relevant to 
administrative action? 

PART III – STATEMENT OF ARGUMENT 
Issue 1: Climate Change – A Resource Extraction Factor? 
Towards a Principled Judicial Response to Climate Change 
27. Anthropogenic GHG emissions contribute to climate change, which is causing and will 

continue to cause substantial property damage and personal injury to human beings.52 Anything 

– including the Respondent’s rock quarry – that emits GHGs without offsetting those emissions, 

or remove the sinks responsible for drawing GHGs out of the atmosphere, by definition, causes 

or contributes to climate change.53 The decisions below send a clear message that none of that 

matters, even in the context of a permit application that would greenlight significant GHG-

producing activities. 

28. Leave is sought in order to clarify whether Canada’s administrative decision-makers, no 

matter the scale of resource extraction, should at least consider the carbon foot print of those 
 

52 Noel Semple, “Negligent Emissions: Humanizing Climate Change”, 2007 CanLIIDocs 325 at 
p. 1. 
53 Ibid. 
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projects. As recognized by the B.C.S.C. and the Court of Appeal, more could have been done 

here. Specifically, the Court of Appeal determined the Chief Inspector could have at least sought 

a report on carbon emissions from the Respondent. However, in this case, the Chief Inspector, 

B.C.S.C., and Court of Appeal declined to consider whether GHG emissions related to the quarry 

have an impact on global climate change. 

The Precedent Problem 
29. The decisions below set a dangerous precedent. They affirm that administrative decision-

makers and courts can disregard the impact of carbon emissions when approving resource-

extraction projects. In this case, it was a quarry. The reasonable concern, however, is that this 

finding of non-relevance may be extended to other areas of the Canadian legal landscape and 

impede Canada’s progress in the context of climate change. 

30. The Applicant argued the Chief Inspector’s decision was unreasonable because it failed 

to consider the climate change effect of the proposed quarry. The B.C.S.C. concluded: 

• the governing statutory scheme does not impose a requirement to consider climate 

change when approving a permit for smaller scale rock quarry; 

• Canada’s international commitments to reduce carbon emissions do not mandate 

consideration of climate change impacts for every industrial project; and 

• the Chief Inspector appropriately imposed a requirement for that “relevant and well-

founded science-based information” be provided before he could consider climate 

change to be relevant. 

31. Section 10 of the Mines Act sets out a requirement to obtain a permit before any mining 

activity may be carried out. The procedure for granting mine permits provides that “any permit 

issued shall take any written submissions received into consideration”.54 Is it appropriate in this, 

or any other context, for a Canadian court to approve non-consideration of global climate 

change? In this case, the Applicant and the Highlands Community expressed their fundamental 

disagreement with the rock quarry on the basis that the project contributes to global climate 

change. Were these submissions adequately considered? 

 
54 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 2135 (CanLII) at para. 21. [Tab 1C] 
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32. The permit itself imposes numerous conditions upon the quarry company, conditions on 

everything from “reclamation security” to “revegetation” to the conforming usage of “fuels and 

lubricants (hydrocarbons)”.55 There are also a number of “site-specific” conditions which set out 

“authorized activities”, and regulate its permitted “hours of operations”, “noise management”, 

“dust management” and “hydrocarbon transport, storage and handling”.56 

33. But global climate change? For the Chief Inspector this was “not relevant”. For the 

B.C.S.C. and the Court of Appeal, this result is perfectly acceptable – the only environmental 

protections that can be considered in the permitting process under the Mines Act involve the 

protection and reclamation of the land, watercourses, and cultural heritage resources affected by 

a mine. Accordingly, for the Courts below, the Chief Inspector’s failure to consider climate 

change did not constitute an improper fettering of discretion. 

The Statutory Scheme Does Provide a Means to Consider Climate Change 
34. It is important to note herein that the statutory scheme does provide a means for the Chief 

Inspector to consider climate change. The B.C.S.C. observed that the governing statutory scheme 

dealing with an assessment of potential impacts arising from a new rock quarry is set out in the 

Mines Act, the Environmental Assessment Act,57 and the Health Safety and Reclamation Code for 

Mines in British Columbia established under s. 34 of the Mines Act.58 

35. Section 10 of the Mines Act provides an opportunity for interested parties to receive 

notice of a proposed mine and to make submissions which must be considered by the Chief 

Inspector.59 As observed by the B.C.S.C., although the Chief Inspector makes the decision to 

issue a permit, the permit conditions themselves are subject to change under ss. 10(6) and 10(7) 

of the Mines Act – in other words, the conditions imposed on the issuance of a permit are “not 

cast in stone” (if one would excuse that presumably deliberate pun).60 Even if there is no explicit 

 
55 Quarry Permit issued by Don J. Harrison, P. Geo. (Senior Inspector of Mines) March 18, 2020 
at pp. 4-8. [Tab 3B] 
56 Quarry Permit issued by Don J. Harrison, P. Geo. (Senior Inspector of Mines) March 18, 2020 
at pp. 9-21. [Tab 3B] 
57 Environmental Assessment Act, S.B.C. 2018, c. 51. 
58  Mines Act, RSBC 1996, c 293, s. 34. 
59 Mines Act, RSBC 1996, c 293, s. 10. 
60 Judicial Review Decision at para. 35. [Tab 1C] 
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requirement to quantify GHG emissions, the scheme provides the Chief Inspector the latitude to 

do so. This was explicitly acknowledged by the Court of Appeal.61 

36. For example, one important function of the Chief Inspector is to ensure a satisfactory 

plan for the reclamation of land and watercourses post-resource extraction. Here, the existing site 

has forested areas and wetlands which act as important “carbon sinks” (i.e. natural features 

which mitigate the impact of GHG emissions). Yet, the plan approved by the Chief Inspector 

herein does not address the restoration of these features. Instead, it proposes to quite literally 

‘pave paradise and put up a parking lot’.62 Might this outcome have been different had the Chief 

Inspector considered climate change to be “relevant”? 

Do “Smaller Scale” Rock Quarries Contribute to Climate Change? 
37. For the B.C.S.C., the Environmental Assessment Act63 provided helpful context with 

respect to the statutory scheme applicable to the development of a large rock quarry. Section 9 of 

the Environmental Assessment Act provides that the Respondent Minister of Environment may 

set out by regulation which projects are subject to an environmental assessment.64 However, 

pursuant to Part 3, Table 6 of the Reviewable Projects Regulations,65 enacted under the 

Environmental Assessment Act, only new rock quarries which have an annual production 

capacity greater than or equal to 250,000 tonnes per year are subject to an environmental 

assessment.66 

38. Since the permit issued for the Respondent’s rock quarry limits annual production 

capacity to 150,000 tonnes per year, the B.C.S.C. determined an environmental assessment was 

not required. For the B.C.S.C., so-called “small scale” projects simply do not attract climate 

change consideration.67 Therein lies a significant issue of public importance. As a matter of 

scientific reality, a “small scale” rock quarry contributes to global climate change just as much as 

any other non-offsetting GHG producing human activity. An inappropriate non-compliant 

 
61 Court of Appeal Decision at para. 59. [Tab 1E] 
62 As sung by Joni Mitchell in 1970’s “Big Yellow Taxi” (Ladies of the Canyon: Reprise, 
Warner Bros.). 
63 Environmental Assessment Act, S.B.C. 2018, c. 51. 
64 Judicial Review Decision at paras. 36-37. [Tab 1C] 
65 Reviewable Projects Regulations, B.C. Reg. 243/2019. 
66 Judicial Review Decision at para. 38. [Tab 1C] 
67 Judicial Review Decision at para. 39. [Tab 1C] 
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swimmer that urinates in a small corner of a swimming pool, is that now a non-relevant 

consideration to the overall toxicity of the pool for other swimmers? Do the decisions of the 

courts below enforce an arbitrary threshold (i.e. the quantity of tonnage excavated per year) 

beyond which consideration of global climate change cannot occur? 

A Solution: Climate Change is and Must Be “Relevant”? 
39. Contrary to the Chief Inspector’s decision, and that of the Courts below, climate change 

is absolutely relevant – not just to the Mines Act, but to regulatory frameworks across Canada. 

The question for this Honourable Court is whether consideration of the impact of carbon 

emissions on global climate change should factor into an administrative decision-maker’s 

decision to permit resource extraction in Canada and, if resource extraction is permitted, in what 

form. 

40. The principal (but not sole) regulator for Earth’s mean temperature is the carbon dioxide 

content of the atmosphere. Basic science. It is also well known and accepted that certain 

geographic features, including forests and wetlands, act as “carbon sinks”, drawing carbon 

dioxide out of the atmosphere, and deforestation through land-use change make a significant 

contribution to climate change.68 Thus, any activities that add carbon dioxide (or methane, or 

nitrous oxide, to name two other major climate-altering gases) to the atmosphere or that remove 

carbon sinks from the terrestrial landscape are climate-disrupting activities. Resource extraction 

activities that emit such greenhouse gases (and all such activities today do just that) and destroy 

carbon sinks (almost all such activities do that, as well) therefore cannot be ignored – they will 

all have an impact on climate change, regardless of how many tonnes of rock are excavated per 

year. To Paraphrase the Supreme Court of the Netherlands, “no emission is negligible”.69 

41. Whereas past resource-extraction operations have been able to proceed without 

consideration for our climate, can there be any continuing excuse to discount or ignore 

obligations to redress GHG emissions? If the legal framework under which individuals, 

institutions and societies operate is failing in that respect, then Leave is sought to provide this 

Honourable Court an opportunity to change that framework. 

 
68 Alexandre Genest, “The Fight Against Global Warming: Progress Made and Priorities for a 
Successor to the Kyoto Protocol” 2012 CanLIIDocs 436, at pp.40 & 531. 
69 Urgendra Foundation v. The State of the Netherlands (Ministry of Economic Affairs and 
Climate Policy, ECLI:NL:HR:2019:2006, at para. 5.7.8. 
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Can (and Should) Canada do Better than ‘Wait and See’? 
42. As explained by the B.C.S.C. below, Part 3, Table 6 of the Reviewable Projects 

Regulations, B.C. Reg. 243/2019 enacted under the Environmental Assessment Act70 stipulates 

that only rock quarries which have an annual production capacity greater than or equal to 

250,000 tonnes per year are subject to an environmental assessment.71 

43. In other words, since the permit issued by the Senior Inspector of Mines herein limited 

annual production capacity to 150,000 tonnes per year, the “strenuous requirements” of the 

Environmental Assessment Act are simply not engaged.72 Neither the B.C.S.C. nor the Court of 

Appeal considered whether engaging that process would have more adequately addressed the 

volume of concerns raised by the Applicant and District of Highlands community. 

44. The B.C.S.C. adopted the reasoning of the N.S.S.C. in two decisions: Rudderham v. Nova 

Scotia (Environment)73 and Margaree Environmental Association v. Nova Scotia 

(Environment).74 These decisions informed the B.C.S.C.’s conclusion that the decision to 

approve a quarry is “of less relative importance to those affected by it”, meaning that less 

procedural fairness was owed to the Applicant.75 

45. The B.C.S.C. accepted the Applicant’s contention that the development of the rock 

quarry would have an impact on climate change. However, and of critical importance herein, the 

B.C.S.C. determined that the Applicant was required to provide the Chief Inspector evidence 

connecting the climate change impact of the quarry to an effect suffered by the Applicant’s own 

members: 

HDCA did not provide the Mines Inspector with information regarding how its members 
would be affected by climate change impacts arising from the development and operation 
of the rock quarry. That is, they did not provide evidence on how the members of HDCA 
will experience such impacts relative to the entire population. In that sense it cannot be 

 
70 Environmental Assessment Act, S.B.C. 2018, c. 51. 
71 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 2135 (CanLII) at para. 38. [Tab 1C] 
72 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 2135 (CanLII) at paras. 38-39. [Tab 1C] 
73 Rudderham v. Nova Scotia (Environment), 2019 NSSC 86. 
74 Margaree Environmental Association v. Nova Scotia (Environment), 2012 NSSC 296. 
75 Highlands District Community Association v British Columbia (Attorney General), 2020 
BCSC 2135 (CanLII) at paras. 43-45. [Tab 1C] 
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said that, from a climate change perspective, the decision to grant the permit has the 
potential to result in significant personal impact or harm.76 

46. Does this decision incentivize a “free-rider” approach to climate change, wherein unless 

the environmental impact is direct and tangible, there can be no legal recourse? How does this 

reasoning square with previous jurisprudence, including from this Honourable Court? In the not-

so-distant past, this Court endorsed a “precautionary principle” which ensures that Canadian 

courts do not need to wait and see a direct, tangible effect to intervene, including in the context 

of the environment. 

47. In 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town), Justice 

L'Heureux-Dubé described the precautionary principle as a matter of “customary international 

law” and found that, in a case concerning pesticide use, the town’s concerns fit within the rubric 

of “preventative action”.77 Notwithstanding this Honourable Court’s prior decisions, the 

approach taken by the Chief Inspector, and endorsed by the B.C.C.A. below is essentially that we 

should “wait and see” what the effects are, rather than act to prevent those negative effects. In 

other words, if a proposed heavy industry project falls below an arbitrary 250,000 tonne per year 

threshold, the impact on global climate change simply becomes a non-factor. Is that the 

appropriate way forward for Canada? 

48. As elegantly stated by Justice L'Heureux-Dubé,  

The context of this appeal includes the realization that our common future, that of every 
Canadian community, depends on a healthy environment. In the words of the Superior 
Court judge: “Twenty years ago, there was very little concern over the effect of 
chemicals such as pesticides on the population. Today, we are more conscious of what 
type of an environment we wish to live in, and what quality of life we wish to expose our 
children [to]”… This Court has recognized that “[e]veryone is aware that individually 
and collectively, we are responsible for preserving the natural environment . . . 
environmental protection [has] emerged as a fundamental value in Canadian society”…78 

49. Those words are no less true and no less applicable in the context of this matter. More 

recently, the Court of Appeal for Newfoundland and Labrador stated that environmental 

 
76 Judicial Review Decision at para. 103. [Tab 1C] 
77 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town), 2001 SCC 40 
(CanLII), [2001] 2 SCR 241 at para. 32. 
78 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town), 2001 SCC 40 
(CanLII), [2001] 2 SCR 241 at para. 1. 
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legislation must be “regarded as something more than a mere statement of lofty intent. It must be 

a blueprint for protective action.”79 In Peace Valley Landowner Association v. British Columbia 

(Environment), the Court of Appeal below (differently constituted) warned against the potential 

‘emasculation’ of environmental protection through unduly narrow interpretation.80 Leave is 

sought to affirm the fundamental value of environmental protection and to build upon the notion 

that everyone is individually and collectively responsible for addressing climate change, no 

matter the size of scale of the resource-extraction project. 

Issue 2: Domestic Reception of Canada’s International Climate Commitment 
Shouldn’t Climate Change Operate as a “Significant Constraint”? 
50. The Court of Appeal considered the Applicant’s submission with respect to Canada’s 

international commitment to reduce carbon emissions in the United Nations Framework 

Convention on Climate Change and the Paris Agreement (i.e. that these commitments ought to 

inform the interpretation of the Mines Act). 

51. For the Court of Appeal “[w]hether and how international commitments may influence 

the interpretation of statutory authority is fact and context specific”, and, in any event, “given the 

presumption of conformity [with Canada’s international obligations]” such obligations do not 

“operate as a significant constraint” bearing on the Mining Inspector’s decision.81 

52. The Court of Appeal found that the international commitments relied on by the Applicant 

had not been implemented domestically, nor had they attained status as rules of “customary 

international law” or “peremptory norms”, and there was no suggestion that the statutory scheme 

as interpreted and applied by the inspector would put Canada in breach of any international 

obligations.82 

53. However, regardless of formal implementation status, this Honourable Court has found 

“[c]ourts must also interpret legislation in a way that reflects the values and principles of 

 
79 Labrador Inuit Association v. Newfoundland (Minister of Environment and Labour), 1997 
CanLII 14612 (NL CA) at para. 12. 
80 Peace Valley Landowner Association v. British Columbia (Environment), 2016 BCCA 377 
(CanLII) at para. 26. 
81 Court of Appeal Decision at para. 55. [Tab 1E] 
82 Court of Appeal Decision at para. 55. [Tab 1E] 
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customary and conventional international law”.83 In light of this Honourable Court’s statement, 

and despite the current limitations of the Mines Act, should Canadian courts take a wider and 

more proactive view of Canada’s reception of international climate change obligations? The 

extent to which international law is received in the domestic Canadian legal system, particularly 

discretionary administrative decisions, is a significant question of domestic constitutional law. 

A Warm Reception for International Obligations in Canada? 
54. Notwithstanding the decisions below, the objective of stabilizing GHGs for the purpose 

of climate change mitigation has been accepted by Canada, as evidenced by the ratification of the 

United Nations Framework Convention on Climate Change and subsequent associated 

agreements.84 Most recently, Canada ratified the Paris Agreement in 2015, whose central aim is 

to reduce, delay, or avoid the anticipated rise in global temperature through mitigation.85 

Following that, Canada’s first ministers met in Vancouver in March 2016 and issued a joint 

declaration, recognizing Canada’s commitments under the Paris Agreement.86 

55. In the domestic legal realm, climate change mitigation efforts take the form of legislative 

change and regulatory decisions that seek to lessen the harmful effects of climate change through 

limits on GHG emissions. Canada has committed to reduce GHGs by 30 percent from 2005 

levels by 2030. In 2016, the federal government announced a climate change policy, which 

included a Canada-wide carbon pollution pricing system. The constitutionality of that system 

was affirmed by this Honourable Court.87 With concurrent provincial and municipal action, 

broad-based carbon pricing has started to apply in nearly all Canadian provinces and territories.88 

56. What then is the role of Canada’s courts and administrative decision-makers re global 

climate change? In British Columbia v. Canadian Forest Products Ltd., this Honourable Court 

stated “there is no reason to neglect the potential of the common law, if developed in a principled 

 
83 R. v. Appulonappa, 2015 SCC 59 (CanLII), [2015] 3 SCR 754 at para. 40; citing R. v. Hape, 
2007 SCC 26, [2007] at para. 53; Németh v. Canada (Justice), 2010 SCC 56 at para. 34. 
84 United Nations Framework Convention on Climate Change, 9 May 1992, 1771 UNTS 107, art 
1, 31 ILM 849 (entered into force 21 March 1994); see Climate Change and the Law: Part One – 
An Introduction to Mitigation in Alberta, 2019 CanLIIDocs 34. 
85 Climate Change and the Law: Part One – An Introduction to Mitigation in Alberta, 2019 
CanLIIDocs 34 at p. 2. 
86 Vancouver Declaration on Clean Growth and Climate Change, March 3, 2016. 
87 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLII). 
88 Government of Canada: Energy and Greenhouse Gas Emissions (GHGs). 
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and incremental fashion, to assist in the realization of the fundamental value of environmental 

protection.”89 By granting Leave herein, this Honourable Court has a unique opportunity to 

consider the role of Canada’s courts in addressing the impact of GHGs on our planet. The law 

has a vast reach. This Honourable Court can decide whether that reach should be used to 

improve climate change mitigation and adaptation, or as a means to prevent meaningful climate 

action in Canada.90 

Tracking Canada’s International Commitments 
57. In R. v. Hape, this Honourable Court found that legislation is presumed to operate in 

conformity with Canada’s international obligations.91 For reference, the Auditor General of 

Canada has prepared a timeline of Canada’s climate change commitments, including: 

• Canada’s ratification of the United Nations Framework Convention on Climate Change 

in 1992, 

• the formal ratification of the Kyoto Protocol in 2002,  

• the Kyoto Protocol Implementation Act receiving royal assent in 2007, 

• Canada’s commitment to reduce its greenhouse gas emissions by 30 percent compared to 

2005 levels, by 2030; and  

• most recently, Canada’s commitment to the 2030 Agenda for Sustainable Development, 

and to achieving the related 17 Sustainable Development Goals by 2030.92 

58. In light of Canada’s demonstrated commitment to combat global climate change, should 

administrative decision-makers at least consider GHG emissions when making decisions under 

the Mines Act (or any other statutory regime which demonstrably affects Canada’s 

environment)? 

 
89 British Columbia v. Canadian Forest Products Ltd., 2004 SCC 38 (CanLII) at para. 155. 
90 Jan McDonald, “The role of law in adapting to climate change” (2011) Vol. 2 WIREs Climate 
Change 283 at 284; Climate Change and the Law: Part Two: An Introduction to Adaptation in 
Alberta, 2019 CanLIIDocs 31 at p. 8. 
91 R. v. Hape, 2007 SCC 26. 
92 Office of the Auditor General of Canada, “A Timeline of Canadian Climate Change 
Commitments”. 
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Do Canadian Litigants Really Need to Prove the Existence of Climate Change? 
59. As noted above, this Honourable Court emphatically stated in References re Greenhouse 

Gas Pollution Pricing Act that “[c]limate change is real. It is caused by greenhouse gas 

emissions resulting from human activities, and it poses a grave threat to humanity’s future.”93 

60. Despite this clear language, do the decisions of the B.C.S.C. and the Court of Appeal 

impose a requirement on Canadian litigants to return to square one, to demonstrate that a 

particular resource extraction project (here, a rock quarry) would emit GHGs or contribute to 

climate change? 

61. In this case, both the Applicant and municipality had clearly expressed their concerns 

with respect to GHG emissions from the quarry contributing to global climate change. These 

concerns were before the Chief Inspector. However, the Chief Inspector declined to consider 

them “relevant” and so also declined to seek out the quantification of carbon emissions. 

62. Despite recognizing that the Chief Inspector could have done more on this point, neither 

the B.C.S.C. nor the Court of Appeal found that non-consideration to be unreasonable – in spite 

of the intensity of public opposition to the permit application, and the fact the lands in question 

were zoned “Green Belt2”.94 

63. The courts below, moreover, have placed the obligation on individual members of the 

public and community organizations who raise funds selling strawberry scones at bake sales to 

pursue and fund an investigation into important environmental issues of national importance, 

over the government officials who were charged by the legislature to oversee these matters. 

64. The courts below signal to future administrative decision-makers that they can deny the 

impact of a given project on climate change unless and until petitioners like the Applicant supply 

“relevant and well-founded science-based information”95 to support their views on the effect if 

GHG emissions. Fundamentally, is that debate still open in Canada? How does this square with 

this Honourable Court’s statements in References re Greenhouse Gas Pollution Pricing Act? 

And if evidence is still needed, who must furnish it? Is it reasonable to expect the Applicant to 

 
93 References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLII) at para. 2. 
[Emphasis added]. 
94 Reasons for Decision of Senior Inspector of Mines dated March 18, 2020 at p. 3. [Tab 1A] 
95 Court of Appeal Decision at para. 58. [Tab 1E] 
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undertake an investigation into the climate change impact of the project when such expertise 

exists within government? 

Issue 3: Administrative Consideration of Global Climate Change in Canada 
65. The B.C.S.C. applied this Honourable Court’s decision in Canada (Minister of 

Citizenship and Immigration) v. Vavilov96 and concluded that “there are no legal questions raised 

that would require the application of a correctness standard”.97 The trouble is that the jurisdiction 

of a Chief Inspector to consider climate change is a question falling within the category of 

questions explicitly carved out by this Honourable Court in Vavilov for correctness review.98 

66. The question herein is whether the Chief Inspector can (and should) consider global 

climate change or whether a Chief Inspector can unilaterally restrict their own jurisdiction to do 

so.99 That question is intensely jurisdictional – it affects the provincial power to issue a mining 

permit and the intersection of those powers with Canada’s international obligations to combat 

global climate change, obligations which have been consistently acknowledged and affirmed by 

this Honourable Court. 

Issue 4: Deference to Administrative Decision-Makers’ Consideration of Global Climate 
Change 
67. The Chief Inspector, as an administrative decision-maker, determined that global climate 

change was irrelevant to the interpretation of a provincial statute. Where a statute governs the 

operation of a facility which produces significant quantities of GHG emissions, through 

operation and deforestation, to what extent should courts in Canada defer? 

68. Is the determination that climate change is not “relevant” to the Mines Act reasonable in 

light of Canada’s declaration of a national climate emergency? Does this test case serve as an 

opportunity for this Honourable Court to clarify the extent to which deference should be given to 

 
96 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at para. 10. 
[Vavilov]. 
97 Judicial Review Decision at paras. 82-83. [Tab 1C] 
98 Vavilov at para. 17. 
99 The Applicant conceded below that the Chief Inspector’s decision could be assessed on a 

reasonableness basis, but said that the range of reasonable outcomes should be construed 

narrowly. The standard of review remains controversial herein. 
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administrative decision-makers in their assessment of global climate change as a factor relevant 

to administrative action? 

69. In light of this Honourable Court’s acknowledgment that climate change poses a threat to 

humanity’s future, was the Chief Inspector’s determination of irrelevance a dereliction of duty? 

If current law allows for such a determination, is now the time to change that? From the 

Applicant’s perspective, we are in an emergency; our challenge is to adjust our collective actions 

(regardless of the annual tonnage produced by an individual rock quarry) in order to decrease the 

probability that major, even catastrophic, climatic events will occur. Are courts in Canada 

relevant or irrelevant to that? 

70. Importantly, how can a mining/quarry project of this size (150,000 tonnes per year, 182 

trucks per day going in/out) get this far with, literally, complete and deliberate ignorance of 

climate change? Not even being considered as a factor. What does this one project say about 

other resource extraction projects in other provinces, other territories, other municipalities, and 

federally too, i.e. across Canada? 

PART IV – SUBMISSIONS CONCERNING COSTS 
71. The Applicant seeks costs in the cause. 

PART V – ORDER SOUGHT 
72. The Applicant requests that the application for leave to appeal be granted. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 27th day of July, 2021. 
 
 
_________________________ 
Co-Counsel for the Applicant 
Ian Knapp 
Calvin Sandborn, Q.C. 
Eugene Meehan, Q.C. 
Cory Giordano 
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Aggregate Resources Act, R.S.O. 1990, c A.8, s. 11(9) 

Québec 
Mining Act, CQLR c M-13.1, ss. 101, 140, 232.2, 232.5 

Newfoundland and Labrador 
Mining Act, SNL 1999, c M-15.1, s. 9(2) 

Nova Scotia 
Mineral Resources Act, SNS 1990 c 18, ss. 64(1), 86(1) 

Prince Edward Island 
Mineral Resources Act RSPEI 1988, c M-7, ss. 23, 33 

Northwest Territories 
Mining Regulations, NWT Reg 015-2014, s. 60(5) 
Northwest Territories Land Use Regulations, NWT Reg 012-2014, ss. 21-26 
Mackenzie Valley Land Use Regulations, S.O.R./98-429, ss. 19-22 

Yukon 
Lands Act, RSY 2002, c 132, s. 30 
Placer Mining Act, SY 2003, c 13, s. 103 
Quartz Mining Act, SY 2003 c 14, s. 135(2) 

British Columbia 
Mines Act, RSBC 1996, c 23, s. 10 
Oil and Gas Activities Act, SBC 2008, c. 36, ss. 25(1), 25(3) 

DISCRETIONARY MINING/QUARRY/OIL AND GAS DECISIONS 
Highlands District Community Association v. British Columbia (Attorney General) 

By: Nico Rullmann, J.D. Candidate, Faculty of Law, University of Victoria

Nunavut 
Nunavut Mining Regulations, SQR 2014-69, ss. 3, 
13(1), 60(3) 

New Brunswick 
Mining Act, SNB 1985, c M-14.1, s. 68(1) 
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