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Introduction 

Every year the Supreme Court of Canada releases statistics on the previous 10 years.1 It 

consistently reports that just 5% of its docket is administrative law – a somewhat misleading 

figure. There were 67 decisions in 2017: 36 civil and 31 criminal.2 On closer inspection, about 

half, if not more, of those civil cases engage aspects of the law that fall within the realm of 

administrative law. 

The low percentage attributed to administrative law is a product of overly specific 

categorization rather than the Court’s interest in the area. Indeed, the nature of administrative 

law makes those decisions ideal for satisfying the test for granting leave to appeal: does the 

case raise a question of public or national importance?3 As Professor Colleen Flood 

commented, the name “administrative law” sometimes doesn’t do it justice: “A far better name 

would be something like ‘the citizen and the state,’ or ‘law for ordinary people,’ or ‘public 

justice.’”4 

This brief, deliberately non-academic, paper will examine the most significant of those decisions 

‘for ordinary people’ as well as examine what to watch out for in 2018. It’s divided into: 

 Recent SCC decisions – judgment released; 

 Recent SCC hearings – appeal heard, judgment not yet released; and 

 Upcoming issues – issues we can expect to see in future leaves to appeal. 

Recent SCC decisions 

Availability of Charter damages against a Board: Ernst v. Alberta Energy Regulator, 

2017 SCC 1 

 First decision of 2017 and last decision by Cromwell J. 

 5:4 split with three sets of reasons – Cromwell J. wrote the majority; Abella J. wrote 

reasons concurring in the result; and McLachlin C.J., Moldaver and Brown JJ. wrote joint 

dissenting reasons. 

                                                      
1
 Supreme Court of Canada, “Supreme Court of Canada: Statistics 2006 to 2016” (2017), online: https://www.scc-

csc.ca/case-dossier/stat/pdf/doc-eng.pdf.  
2
 The civil/criminal split in 2016 was reported as being 59/41. Of those 31 criminal decisions, three were released 

orally. 
3
 Supreme Court Act, RSC 1985, c S-26, s. 40(1). 

4
 Colleen M. Flood and Lorne Sossin, eds., Administrative Law in Context (Toronto: Emond Montgomery, 2008), p. 

2. 

http://canlii.ca/t/gwvg7
https://www.scc-csc.ca/case-dossier/stat/pdf/doc-eng.pdf
https://www.scc-csc.ca/case-dossier/stat/pdf/doc-eng.pdf
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 Described by Lorne Sossin as an “underwhelming start to 2017”.5 

Facts: Ernst claimed the Board breached her right to freedom of expression under s. 2(b) of the 

Charter by punishing her for publicly criticizing the Board and by preventing her, for a period of 

16 months, from speaking to key offices within it. Ernst sued the Board for damages as an 

“appropriate and just” remedy under s. 24(1) of the Charter for that alleged breach. The Board 

applied to strike relying on its immunity clause which precludes all claims in relation to the 

Board’s actions purportedly done pursuant to the legislation which the Board administers. 

Alberta Court of Queen’s Bench and Court of Appeal found the immunity clause bars the claim. 

Issue: Is the immunity clause unconstitutional? 

Analysis:  

 Charter damages are not appropriate against the Board: 

o Judicial review of the Board’s decisions is an alternative and more effective 

remedy for Charter breaches by the Board; 

o Granting damages would undermine the effectiveness of the Board, potentially 

have a chilling effect on its decision making and inhibit effective governance; 

o To determine the appropriateness of Charter damages against this type of board 

on a case‑by‑case basis in a highly factual and contextual manner would defeat 

the purpose of an immunity clause. 

Held (5:4): Ernst did not show the immunity clause was unconstitutional. Her claim for Charter 

damages should be struck and the appeal dismissed. 

Importance: 

 Charter damages likely not an “appropriate and just” remedy against a Board. 

 For now, good governance concerns and the need to promote impartiality and 

independence of administrative decision-makers carry the day. However, as the dissent 

notes, “Charter compliance is itself a foundational principle of good governance.” (para. 

169) 

                                                      
5
 Lorne Sossin, “Damaging the Charter: Ernst v. Alberta Energy Regulator”, CanLii Connects, online: 

http://canliiconnects.org/en/commentaries/44658.  

http://canliiconnects.org/en/commentaries/44658
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 With Cromwell J. and McLachlin C.J. both having retired, it is far from clear where on the 

spectrum the Court may land when the question of the availability of Charter damages 

for actions of administrative tribunals returns. (A possible candidate for leave to appeal 

is Brown v. Canada (Public Safety), 2018 ONCA 14 involving Charter damages in the 

deportation context.) 

Administrative decision-makers & Aboriginal rights: Ktunaxa Nation v. British 

Columbia (Forests, Lands and Natural Resource Operations), 2017 SCC 54 

Facts: Glacier Resorts sought government approval to build a year-round ski resort in the 

traditional territories of Ktunaxa Nation. The Ktunaxa were consulted, but maintained 

accommodation was not possible because the project would irrevocably impair their religious 

beliefs and practices. The Minister declared reasonable consultation had occurred and 

approved the project. The Ktunaxa sought judicial review. The chambers judge dismissed the 

petition, and the Court of Appeal affirmed that decision. 

Issue: How is an administrative decision-maker to consider s. 35 aboriginal right and Charter 

claims? 

Analysis: 

 A court reviewing an administrative decision under s. 35 the Constitution Act, 1982 is 

not to decide the constitutional issue de novo raised in isolation on a standard of 

correctness. Instead, it must ask whether the decision maker’s finding on the issue was 

reasonable. 

 A court sitting in judicial review of an administrative decision cannot make a declaration 

as to the validity of a claim to a sacred site and associated spiritual practices. A full trial 

is required. 

 Administrative decision-makers cannot pronounce upon the existence or scope of 

Aboriginal rights without specifically delegated authority. “Aboriginal rights must be 

proven by tested evidence; they cannot be established as an incident of administrative 

law proceedings that centre on the adequacy of consultation and accommodation.” 

(para. 84) 

Held (9:0): Appeal dismissed. The Minister’s decision does not violate the Ktunaxa’s s. 2(a) 

Charter right to freedom of religion. The Minister’s decision on duty to consult was reasonable. 

https://www.canlii.org/en/on/onca/doc/2018/2018onca14/2018onca14.html
http://canlii.ca/t/hmtxn
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Importance: 

 The SCC’s position with respect to courts reviewing administrative decisions under s. 35 

(i.e. that the task is to review findings on a reasonableness standard and not to decide 

the issue de novo) suggests a tendency towards greater deference to administrative 

decision-makers in the context of Aboriginal law. 

 The decision also acts as a reminder of the limitations of proceedings before 

administrative decision-makers. 

Question of “central importance” attracting correctness: Barreau du Québec v. 

Quebec (Attorney General), 2017 SCC 56 

Facts: The Minister applied for a review of decisions by the Administrative Tribunal of Québec 

(“ATQ”) by presenting motions prepared by a person who was not a lawyer. The motions were 

challenged on the basis that they should have been prepared by a lawyer. The ATQ dismissed 

the motions to dismiss, concluding that, under the Act respecting administrative justice, a 

person who is not an advocate may do everything that is needed for the representation of the 

Minister and that this power is not in conflict with the Act respecting the Barreau du Québec. 

The Superior Court granted applications for judicial review of those decisions, but the Court of 

Appeal set aside that judgment, concluding that, regardless of the applicable standard of 

review, the ATQ’s decisions should not have been reversed. 

Issue: What’s the applicable standard of review to a decision of the Administrative Tribunal of 

Québec (“ATQ”) determining whether the Minister can be represented by a person other than a 

lawyer? 

Analysis:  

 Brown J. for the majority found the reasonableness standard applies because the issue 

entails interpretation of the ATQ’s enabling statute. Even though the ATQ had to also 

consider a separate statute, that does not remove the issue from ATQ’s 

jurisdiction/expertise. 

 Côté J. in dissent found the applicable standard is correctness because the question at 

issue was of central importance to the legal system as a whole and lies outside the 

ATQ’s specialized area of expertise. She stated, “the presumption in favour of the 

reasonableness standard must not be sanctified to such an extent that we lose sight of 

the fact that it is rebuttable.” (para. 66) 

Held (8:1): Appeal dismissed and ATQ’s decision upheld. 

http://canlii.ca/t/hn9jp
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Importance: 

 This decision confirms the majority of the SCC is reluctant to find that a question is 

central importance to the legal system as a whole thereby attracting the correctness 

standard on review. 

Contextual approach to human rights legislation: British Columbia Human Rights 

Tribunal v. Schrenk, 2017 SCC 62 

Facts: A civil engineer, S-M, filed a complaint with the B.C. Human Rights Tribunal against a 

foreman, Schrenk, alleging discrimination. The two worked at the same worksite but were 

employed by different companies. Schrenk applied to dismiss the claim on the basis s. 13 of the 

Human Rights Code had no application because he was not in an employment relationship with 

S‑M. The Tribunal held it had jurisdiction to deal with the complaint and denied Schrenk’s 

application. The B.C. Supreme Court dismissed Schrenk’s application for judicial review, but the 

Court of Appeal allowed his appeal, finding that the Tribunal erred in law by concluding that it 

had jurisdiction over the complaint. 

Issue: Whether employment discrimination under the B.C. Human Rights Code can be found 

where the harasser is not in a position of authority over the complainant. 

Analysis:  

 Human rights legislation is to be interpreted broadly to align with its broad public 

purposes. 

 The Code prohibits discrimination against employees whenever that discrimination has a 

sufficient nexus with the employment context. In determining whether discriminatory 

conduct has a sufficient nexus with the employment context, the Human Rights Tribunal 

must conduct a contextual analysis that considers all relevant circumstances. 

 The modern principle of interpretation requires that courts approach statutory language 

in the manner that best reflects the underlying aims of the statute. Here, the contextual 

approach aligns with the remedial purposes set out in s. 3 of the Code as it gives 

employees a greater scope to obtain remedies before the Tribunal. 

Held (6:3): Appeal allowed. Section 13(1)(b) of the Code is not limited to protecting employees 

solely from discriminatory harassment by their superiors in the workplace. 

http://canlii.ca/t/hpb2k
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Importance:  

 Legislation with a public purpose will be given a broad interpretation designed to further 

its purposes. 

 The decision expands the type of discrimination covered by human rights legislation in 

B.C. and could be relied upon to do the same in other jurisdictions. 

Private & public interest standing: Delta Air Lines Inc. v. Lukács, 2018 SCC 2 

Facts: Lukács filed a complaint with the Canadian Transportation Agency alleging that Delta Air 

Lines’ practices in relation to the transportation of obese passengers are discriminatory and 

contrary to federal Air Transportation Regulations. The Agency dismissed the complaint on the 

basis Lukács failed to meet the tests for standing. He didn’t have private interest standing 

because he was not obese and he lacked public interest standing because his complaint did not 

challenge the constitutionality of legislation or the illegal exercise of administrative authority. 

FCA allowed the appeal, rejecting a strict application of the law of standing and remitting it to 

the Agency to decide on a basis other than standing. 

Issue: Whether the Agency has the authority to decline to hear an air travel complaint through 

its formal adjudicative process on the basis of lack of standing. 

Analysis: 

 The Act gives the Agency broad discretion over complaints, but here it did not 

reasonably exercise that discretion. 

 The Agency must maintain a flexible approach to the question of standing. 

 Total denial of public interest standing is inconsistent with Agency’s legislative scheme 

and broad discretion to hear complaints. 

 Reviewing court may supplement the reasons given in support of an administrative 

decision, but it cannot ignore or replace the reasons actually provided. Reviewing courts 

must look at both the reasons and the outcome. 

 Court of Appeal shouldn’t have held that the Agency couldn’t consider standing rules 

when reconsidering the matter. Deference requires sending the matter back to the 

Agency for reconsideration in its entirety. 

http://canlii.ca/t/hpv4d
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Held (6:3): The appeal should be allowed in part. The matter is remitted to the Agency to 

reconsider the matter in whole, whether on the basis of standing or otherwise. 

Importance:  

 Tribunals should be wary of taking a strict approach to standing and relying on formal 

standing rules used by courts. 

 Administrative bodies must provide reasons for their decisions in an intelligible, 

justified, and transparent way. Reviewing courts are constrained by those reasons. 

 Courts are more likely to remit a matter for reconsideration in its entirety rather than 

constrain a tribunal’s discretion. 

Reasonableness & the Specific Claims Tribunal: Williams Lake Indian Band v. Canada 

(Aboriginal Affairs and Northern Development), 2018 SCC 4 

Facts: Williams Lake Indian Band filed a claim to compensation under the Specific Claims 

Tribunal Act for losses arising from pre-Confederation events. Specific Claims Tribunal 

concluded the band had a valid specific claim for losses arising from the Crown’s acts and 

omissions. The Imperial Crown had breached a legal obligation to the band, and the Crown in 

right of Canada breached a fiduciary obligation to the band. The Federal Court of Appeal 

allowed Canada’s application for judicial review and dismissed the band’s claim. 

Issues: Was the Tribunal’s decision reasonable? 

Analysis:  

 The standard of review applicable to the Tribunal’s decision is reasonableness. The 

validity of the band’s claim did not depend on the resolution of a constitutional issue. 

The Tribunal was interpreting its home statute and operating within its expertise. 

 The Tribunal’s conclusion that the band had established a valid claim on the grounds of 

the Imperial Crown’s breach of a sui generis fiduciary obligation pre-Confederation was 

reasonable. Its conclusion on Canada’s fiduciary breach was also reasonable. 

 The Tribunal appropriately gave its statute a large, liberal and purposive interpretation, 

with any uncertainty to be resolved in favour of the Aboriginal peoples. 

Held (5:2:2): Appeal allowed and Tribunal’s decision restored. Canada could be held responsible 

under the Act for the band’s pre‑Confederation claim.  

http://canlii.ca/t/hq5df
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Importance:  

 Bolsters the power of the Tribunal and sends the message that courts should be 

deferential to its decisions. 

 Côté and Rowe JJ.’s dissent in part provides an in-depth look at what they described as 

the “requirements of reasonableness” and the importance of reasons. They highlight 

the difficulty some may have in reconciling the cautionary approach in Delta Air Lines 

Inc. v. Lukács, 2018 SCC 2 about reviewing courts supplementing reasons. 

Recent SCC hearings 

Standard of Review Applicable to Reviewing Legislation Functions of an 

Administrative Decision-Maker: West Fraser Mills Ltd. v. B.C. (Workers’ Compensation 

Appeal Tribunal), 2016 BCCA 473 (SCC File No. 37423) 

 SCC appeal heard December 4, 2017, webcast available. 

Facts: West Fraser owns a forest license and engaged a contractor who specialized in tree 

falling. One of the contractor’s employees was fatally injured while working within the area 

covered by West Fraser’s forest licence. The Workers’ Compensation Board found West Fraser 

had violated a health and safety regulation and imposed an administrative penalty even though 

it was an owner of a workplace and not an employer. 

Issues:  (1) Did the Board have jurisdiction to make an occupational health and safety 

regulation? 

 (2) Can an administrative penalty for breaches by employers be imposed on a 

company that is an owner of a forestry license? 

BCCA Analysis: 

Issue 1: Jurisdiction to make regulation 

 Katz Group Canada Inc. v. Ontario (Health and Long-Term Care), 2013 SCC 64 does not 

specifically create a unique standard of review for statutory vires cases. 

 Principles applicable in statutory vires cases: 

https://www.canlii.org/en/bc/bcca/doc/2016/2016bcca473/2016bcca473.html
https://www.scc-csc.ca/case-dossier/info/webcastview-webdiffusionvue-eng.aspx?cas=37423&id=2017/2017-12-04--37423&date=2017-12-04
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o A regulation is presumed to be intra vires the empowering statute. The onus is 

on a person challenging the vires of a regulation to demonstrate that it is ultra 

vires; 

o Where a statute confers powers to make regulations, those powers are to be 

construed broadly and purposively; and 

o An impugned regulation should, where possible, be interpreted in a manner that 

falls within the scope of the regulation-making power set out in the statute. 

 True questions of vires are always treated as being subject to a correctness standard 

and a reviewing court owes no deference. 

 “Legislatures frequently set out some rights and duties in statute, and leave others to be 

defined in regulation. There is no rule of law or interpretation that prevents a regulation 

from supplementing the rights conferred or the duties imposed by a statute. Of course, 

a regulation that does so can only be made if there is statutory authorization for the 

making of the regulation.” (para. 53) 

Issue 2: Imposing an administrative penalty 

 Interpreting the statute here is an ordinary question of law subject to a private clause 

which attracts a “patent unreasonableness” standard. 

 This is not a “true question of jurisdiction”. Such errors concern only matters that go to 

the very issue of the tribunal’s authority to inquire into a matter.  

 “The mere fact that a tribunal’s interpretation of its statute may affect the scope of its 

powers will not be sufficient to transform that interpretation into a ‘true question of 

jurisdiction’.” (para. 74) 

 “The [Tribunal] has exclusive jurisdiction to interpret its home statute. Unless it fails in 

the application of principles of statutory interpretation to the provision, or has reached 

an interpretation that is clearly unsupportable on the language of and in the context of 

the statute, its interpretation must stand, even if a court believes that a better 

interpretation exists.” (para. 78) 

BCCA Held:  (1) The impugned regulation deals with health and safety of workers and is 

therefore authorized by statute which provides for a broad regulation-making 

power.  
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 (2) Court can’t interfere with Tribunal’s interpretation because it is not “patently 

unreasonable”. Administrative penalties for employers can also apply to 

breaches by those acting in other capacities such as supervisor, owner or 

supplier. 

Importance: 

 Opportunity to clarify whether there are such things as “true questions of vires” and 

whether a regulation is presumed to be intra vires the empowering statute. If there is 

such a presumption, how does it apply on a review applying a correctness standard? 

 The SCC could maintain the distinction between legislative and adjudicative functions: 

o Katz analysis applies when a court is asked to review the vires of a regulation.  

o Dunsmuir reasonableness approach applies when a Court is asked to review the 

exercise of an adjudicative function. 

 Difficult to imagine the SCC will stray in this case from encouraging deference to 

administrative decision-makers regardless of whether they are acting in a legislative or 

adjudicative capacity. 

 Regardless of how the standard is explained, it is likely that in order for a regulation to 

be found be ultra vires, it must be shown it is irrelevant, extraneous or completely 

unrelated to the statutory purpose of the Act – still a high burden.  

 The decision in British Columbia Human Rights Tribunal v. Schrenk, 2017 SCC 62 may 

factor into the outcome in West Fraser. Schrenk was released just over a week after the 

hearing in West Fraser. The majority in Schrenk took a very broad view of the 

jurisdiction of the Human Rights Tribunal and confirmed that statutory interpretation 

“must be grounded in the text and scheme of the statute and reflect its broad 

purposes.” (para. 32) [Emphasis in original] 

Charter rights & administrative decision-makers: TWU v. Law Society of Upper 

Canada; Law Society of British Columbia v. TWU (SCC File Nos. 37318, 37209) 

 SCC appeal heard November 30 – December 1, 2017, webcast available. 

Facts: TWU, a private Christian university, wants to create its own law school and sought 

accreditation from provincial law societies. TWU requires students to sign a religious code of 

conduct which states that sexual intimacy is only permitted within a marriage between a man 

http://canlii.ca/t/hpb2k
https://www.scc-csc.ca/case-dossier/info/webcast-webdiffusion-eng.aspx?cas=37209


11 
 

and woman. The benchers of the Law Society of Ontario voted to deny accreditation on the 

basis the code of conduct was discriminatory. The B.C., the benchers originally approved the 

law school, but membership of the Law Society triggered a referendum in which 74% were 

against approving the law school. The benchers passed a resolution in line with the result of the 

referendum. The BCCA found the B.C. Law Society’s decision not to approve TWU’s law school 

unreasonable. The OCNA found the Law Society of Ontario’s decision was reasonable. 

Issues: The parties disagreed on how to frame the issues. On one level, the issues were simply 

whether the law societies’ decisions were reasonable. On another level, the issues involve 

determining the proper approach to assessing whether an administrative decision infringes the 

Charter. 

Importance: 

 Whatever the decision is, the Court is expected to provide guidance on how an 

administrative decision-maker is to consider and balance competing Charter rights. 

 The Court may shed light on the deference owed to an administrative decision-maker 

that is purportedly acting in the public interest. (In Green v. Law Society of Manitoba, 

2017 SCC 20, the SCC emphasized that a Law Society “must therefore be afforded 

considerable latitude in making rules based on its interpretation of the ‘public interest’ 

in the context of its enabling statute”. (para. 24) How this translates to decisions 

involving Charter rights remains to be seen.) 

 With respect to the B.C. appeal, it should also provide guidance on how administrative 

decision-makers can adopt referendum results. Does such an approach ensure 

protection of minority rights? 

What decisions are subject to judicial review: Wall v. Judicial Committee of the 

Highwood Congregation of Jehovah's Witnesses, 2016 ABCA 255 (37273) 

 SCC appeal heard November 2, 2017, webcast available. 

Facts: Mr. Wall was a member of the Highwood Congregation of Jehovah’s Witnesses, an 

unincorporated religious association. He was disfellowshipped by a Judicial Committee of elders 

because he was not sufficiently repentant for two incidents of drunkenness, one of which 

included verbal abuse of his wife. This required Jehovah’s Witnesses, including his wife and 

children, to shun him. He is a real estate agent and lost congregation members and other 

Jehovah’s Witnesses as clients. He appealed to an Appeal Committee which upheld the 

disfellowship decision. The Watch Tower and Bible Tract Society of Canada decided not to 

http://canlii.ca/t/h2wx1
http://canlii.ca/t/gt8vx
https://www.scc-csc.ca/case-dossier/info/webcastview-webdiffusionvue-eng.aspx?cas=37273&id=2017/2017-11-02--37273&date=2017-11-02&audio=n
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overturn the decision. Mr. Wall applied for judicial review. Wilson J. concluded the Court of 

Queen’s Bench of Alberta had jurisdiction to hear the application. A majority of the Court of 

Appeal agreed. 

Issues: (1) whether secular courts should judicially review the membership decision of a 

voluntary, unincorporated religious congregation, and (2) whether religious organizations 

should be able to make their own religious decisions. 

ABCA Analysis: 

 The majority found that courts have jurisdiction to judicially review decisions of religious 

organizations when 

o it is alleged a property or civil right is affected; 

o a breach of the rules of natural justice is alleged; or 

o the complainant has exhausted the organization’s internal processes. 

 The above factors were present. 

 Wakeling J.A. in a strong dissent found the congregation’s decision was not subject to 

judicial review and did not raise a justiciable issue. Courts are not to consider matters 

that are strictly spiritual or narrowly doctrinal in nature. 

Importance: 

 This case gives the SCC an opportunity to consider when a particular body is public and 

when an administrative action or decision is subject to judicial review. 

 It is not clear whether the focus of the analysis should be on the attributes of the 

decision-maker or the impact the decision has on the complainant. Also, to what extent 

does alleged procedural unfairness factor in? 

 If the appeal is allowed, it could be seen as narrowing the court’s jurisdiction for judicial 

review. If dismissed, an increased number of associations could be exposed to judicial 

review. 
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Upcoming issues 

So far, there are no purely administrative law matters scheduled to be heard by the SCC in the 

first half of 2018. There are a number of civil matters, but most deal with constitutional or civil 

procedure issues. Given the lack of unanimity, however, in recent SCC decisions involving 

fundamental administrative law issues and the changing composition of the Court, we likely 

won’t have to wait long. We can count on the following issues making an appearance at the 

SCC: 

Standard of review 

Recent disagreements over standard of review at the SCC suggests the debate shows little sign 

of slowing down: 

 In Edmonton (City) v. Edmonton East (Capilano) Shopping Centres Ltd., 2016 SCC 47 the 

Court split 5:4 on the standard of review applicable to an assessment review board’s 

decision.  

 In Quebec (Attorney General) v. Guérin, 2017 SCC 42, three judges in that case identified 

a “true” question of jurisdiction reviewable on a standard of correctness:  

We acknowledge that the Court has also observed, in obiter dicta, that “[s]ince 

Dunsmuir, [it] has not identified a single true question of jurisdiction” or “seen 

such a situation” (Alberta (Information and Privacy Commissioner) v. Alberta 

Teachers’ Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at paras. 33 and 34). The 

reason for this may be that an administrative tribunal’s jurisdiction (decisions on 

which are reviewable for correctness) is established and confined by its enabling 

(“home”) statute (the interpretation of which is presumptively reviewable for 

reasonableness). While, as we make clear below, we do not in these reasons 

presume to cut this Gordian knot, we maintain that the mere fact that this Court 

has not discerned a question of jurisdiction since Dunsmuir does not mean that 

such questions have ceased to exist, nor that we should be blind to one when it 

clearly manifests itself… (para. 68) 

 In Barreau du Québec v. Quebec (Attorney General), 2017 SCC 56, Côté J. dissented and 

found a “question of central importance to the legal system as a whole” which 

warranted a correctness standard.  

 Most recently, in Quebec (Commission des normes, de l’équité, de la santé et de la 

sécurité du travail) v. Caron, 2018 SCC 3, Abella J. for the majority stated the “case is in 

http://canlii.ca/t/gvjqr
http://canlii.ca/t/h5201
http://canlii.ca/t/hn9jp
https://www.canlii.org/en/ca/scc/doc/2018/2018scc3/2018scc3.html
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classic reasonableness territory”. Côté & Rowe JJ. in dissent suggest that while either 

standard may apply, the reasoning of the Court of Appeal (i.e. that correctness is the 

standard because the question is of general law and importance to the legal 

system/administrative justice) should be preferred. 

These disagreements will no doubt encourage parties to continue to search for further 

exceptions to when reasonableness applies. 

Duty to consult 

The SCC’s decisions in Clyde River (Hamlet) v. Petroleum Geo‑Services Inc., 2017 SCC 40 and 

Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., 2017 SCC 41 were significant in 

terms of clarifying the Crown’s duty to consult with Aboriginal groups where an administrative 

body was the sole decision-maker.6 The following principles were discussed: 

 The Crown may rely on steps taken by an administrative body to fulfill its duty to consult 

so long as the agency possesses the statutory powers to do what the duty to consult 

requires in the particular circumstances (Clyde River at para. 30; Chippewas at para. 32).  

 If the agency’s statutory powers are insufficient or if the agency does not provide 

adequate consultation and accommodation, the Crown must provide further avenues 

for meaningful consultation and accommodation in order to fulfill the duty prior to 

project approval (Chippewas at para. 32). 

 Where the Crown intends to rely on a regulatory body’s process to discharge the duty to 

consult, it should be made clear to the affected group that the Crown is doing so 

(Chippewas at para. 44; Clyde River at para. 23). 

Both these cases involved the National Energy Board. How the duty to consult plays out before 

other tribunals and boards remains to be seen and will likely spawn another set of practical 

issues to be resolved by the courts. Many tribunals and boards likely feel unequipped to 

facilitate a robust consultation process. 

Justifications to revisit Doré/Loyola 

The recent decision of the Ontario Court of Appeal in E.T. v. Hamilton-Wentworth District 

School Board, 2017 ONCA 893 raised the following issue: 

                                                      
6
 My colleague Marie-France Major and I acted as co-counsel in both matters for the intervener the Nunavut 

Wildlife Management Board. 

http://canlii.ca/t/h51gv
http://canlii.ca/t/h51gx
http://canlii.ca/t/hnz2n
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How does the Doré/Loyola framework apply to the discretionary decisions of line 

decision makers (i.e. teachers, principals and supervisory officers) who do not have an 

adjudicative function? 

The deadline for filing a leave to appeal (January 22, 2018) in that matter has come and gone 

without a file being opened at the SCC. Nonetheless, the comments of Lauwers J.A. could 

inform a future application for leave to appeal on the issue and would be of interest to anyone 

dealing with the review of an administrative decision infringing Charter rights.7 Among his list of 

concerns about extending Doré to individual administrative decision-makers as opposed to 

adjudicative tribunals, he writes at para. 122: 

Can these decision makers be considered expert in the manner generally understood by 

administrative law to justify a deferential standard of review? Within a narrow 

professional compass, individual school board employees can have a measure of 

expertise in the education profession, acquired by qualifications and training, and by 

experience, but these vary among individuals. When they are confronted with the claim 

that their decision is not sufficiently respectful of Charter rights, will they understand 

how to reason from constitutional principles? 

We might have some answers sooner than later as the SCC is expected to rule on TWU later this 

year. 

Keep up to date 

To get the latest SCC news, sign up for Supreme Advocacy’s newsletter: 

http://supremeadvocacy.ca/newsletter/ 

You’ll get summaries straight to your inbox the morning the SCC releases a judgment on an 

appeal or leave to appeal. 

                                                      
7
 For a more detailed look at this decision see Paul Daly, “Doing Down Doré Deference: E.T. v. Hamilton-Wentworth 

District School Board 2017 ONCA 893”, Administrative Law Matters (blog), December 13, 2017, online: 
http://www.administrativelawmatters.com/blog/2017/12/13/doing-down-dore-deference-e-t-v-hamilton-
wentworth-district-school-board-2017-onca-893/  

http://supremeadvocacy.ca/newsletter/
http://www.administrativelawmatters.com/blog/2017/12/13/doing-down-dore-deference-e-t-v-hamilton-wentworth-district-school-board-2017-onca-893/
http://www.administrativelawmatters.com/blog/2017/12/13/doing-down-dore-deference-e-t-v-hamilton-wentworth-district-school-board-2017-onca-893/

